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I. INTRODUCTION
With the Barnett Shale in our backyard, dealing with oil and gas
companies is a common occurrence for Tarrant County residents, as it
has been for many Texans for years. It is well known that where there
are oil and gas wells, pipelines are needed to transport the products of
those wells. The problem arises when the pipeline is routed under
one's driveway, front yard, or a child's playground-which is exactly
what is happening in Fort Worth-the first major urban environment
where pipelines have been introduced on a large scale. But the landowners' objections have not kept the pipelines out of their neighborhoods. This is because Texas law grants the power of eminent domain
to specific entities-namely "gas utilities," "gas corporations," and
"common carriers"-to condemn property and lay a pipeline. Unless
a corporation falls within these categories, it does not have the power
of eminent domain and cannot take the landowners' property. However, the current eminent domain law as it applies to pipelines is very
broad, allowing most entities to fit within one of the categories. And
once the pipeline company is deemed an entity with condemning authority, there are almost no checks or restrictions on the amount or
location of land to be taken for the pipeline. The only recourse for
landowners once this occurs is the court system-but they stand little
chance of gaining any ground here either, other than to recover more
money than offered by the gas company. As landowners around
North Texas are discovering, once the oil and gas companies are designated as entities with condemnation authority, they are merely fighting a losing battle.
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Part II of this comment will provide a brief history of the oil industry in Texas as well as the large impact it has had on Texans up to the
present day. Part III will examine the history of eminent domain jurisprudence in Texas, and Part IV will explore how private companies
have obtained and used the power of eminent domain to lay pipelines.
Part V will demonstrate how the law has affected the residents of Tarrant and neighboring counties living within the Barnett Shale, and
Part VI will suggest means for reform in these areas of the law.
II.

TEXAS'S OIL

& GAS

HISTORY

California had the gold rush, and Texas had Spindletop. On January 10, 1901, Texas's economy was forever changed from its rural and
agricultural roots to the oil-producing state that it is today.1 The excitement started with the Lucas No. 1 well at Spindletop, which
spewed oil over 100 feet in the air for nine days.' Even though this
well kick-started the Texas oil boom, it was not the first indication that
land in Texas was oil-rich-that had been known for hundreds of
years.
Oil discovery in Texas dates back as far as July 1543 to an expedition led by Luis de Moscoso Alvarado.4 The expedition was forced
ashore along the Texas coast, and it was here that Alvarado reported
oil floating on the surface of the water. 5 After the discovery, the expedition used the oil to caulk their boats.6 Three centuries later in
1866, the first oil-producing well in Texas was drilled by Lyne T. Barret in Nacogdoches County.7 Other nearby wells soon followed, making Nacogdoches County the site of Texas's first commercial oil field
and first pipeline.8 Several thousand barrels of oil were produced
from these wells, but the price of oil was so low at the time that further development was not justified, and the drilling eventually came to
a halt.9
It was not until almost thirty years later, in 1894, that the first economically significant discovery of oil west of the Mississippi River occurred.1" Corsicana city crews were drilling and hoping for water but,
instead, found oil.'1 Joseph S. Cullinan, one of the founders of the
1. See Mary G. Ramos, Oil & Texas: A Cultural History, in TEXAS ALMANAC
2000-2001 at 29, available at http://www.texasalmanac.com/history/highlights/oil/.
2. Id.
3. See id.
4. Id.
5. Id.
6. Id.
7. Id.
8. Id.
9. See id.
10. Id.; see also Roger M. Olien, Oil and Gas Industry, THE HANDBOOK OF TEXAS
ONLINE, http:/lwww.tshaonline.org/handbook/online/articles/OO/doogz.html (last visited Aug. 31, 2009).
11. Ramos, supra note 1, at 29.
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Texas Company which later became Texaco, continued drilling in the
area.12 The number of wells in Corsicana shot up from 5 in 1896 to 57
in 1897 and 287 by 1898.13 The location became home to the first
well-equipped oil refinery in Texas. 4
Even though the wells in Corsicana were productive, Texas's nationwide oil fame began with Spindletop in 1901 in Beaumont. 15 Spindletop Hill's Lucas No. 1 well, named after the Louisiana mining
engineer and oil prospector Captain Anthony F. Lucas, produced
more than 75,000 barrels of oil a day. 16 In 1902 the well produced 17.5
million barrels, which was 94% of the State's production. 17 After
Spindletop, the ready availability of oil encouraged its use as fuel for
transportation and manufacturing. 18 The increased availability of oil
coupled with the beginning of the automobile age made oil a hot commodity, and as a result Texas's oil industry began to rapidly develop.
The success of Spindletop prompted additional exploration in the
Gulf Coast region, but these fields typically flourished and declined
quickly. 9 Exxon's predecessor, Humble Oil and Refining Co., continued to build in this area and by 1940 it was the largest refiner in the
country with a capacity of 140,000 barrels per day.2 ° All of the oil
production in Texas naturally boosted the State's economy, especially
with the addition of taxation on oil production in 1905.21 After the
first year of taxing oil production the State collected $101,403.25.2
The public coffers continued to swell as a result of the oil tax: the
State collected over $1 million in 1919 and almost $6 million in 1929.23
Texas operators produced almost 70 million barrels of oil in the first
quarter of 1929 as exploration throughout Texas continued.24
But the beginning of World War II disrupted the demand for oil and
American exports fell by nearly a quarter.2" By 1942, Texas's oil output was less than 60% of its potential.26 This changed postwar, when
the market for oil and gas expanded, though demand fell again in the
late 1950s and early 1960s.2 7 By the late 1970s the oil industry was on
12. Id.
13. Christopher Long, Corsicana, Texas, THE HANDBOOK
http://www.tshaonline.org/handbook/online/articles/CC/hec5.html
21, 2009).
14. Olien, supra note 10.
15. See Ramos, supra note 1, at 29.
16. Id. at 31.
17. Id.
18. Id. at 32.
19. Olien, supra note 10.
20. Id.
21. See id.
22. Id.
23. Id.
24. Id.
25. Id.
26. Id.
27. Id.
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the upswing again as a result of an international shortage of oil-and
the Texas oilmen were back in business.2 8 Rig counts in Texas jumped
from a yearly average of 770 in 1979 to 1,318 in 1981.29 But, as it had
done in the past, oil prices leveled off with fuel substitutions, conservation, and reduced demand.3 ° It has been said that the boom in the
late 70s and early 80s might have been Texas's last. This was disproved with the discovery of the Barnett Shale at the end of the twentieth century.
Today, residents of Tarrant County are very aware of the Barnett
Shale. Some residents have awakened to the roar of uninvited bulldozers on their land, clearing the way for high-pressure natural-gas
pipelines in their backyards.3 1 Tarrant County families do not want
the pipelines in their yards or around their homes, but they cannot
stop the gas companies from condemning their land. Landowners in
Tarrant and surrounding counties feel helpless when faced with this
situation because gas companies have eminent domain power with
very few checks and restrictions.
III.

THE HISTORY OF EMINENT DOMAIN IN TEXAS

Eminent domain is defined as "[t]he inherent power of a governmental entity to take privately owned property, especially land, and
convert it to public use, subject to reasonable compensation for the
taking. '32 These proceedings are also commonly known as condemnation proceedings, which date back in Texas before the Constitution
of 1876. 33
The Constitution of the Republic of Texas in 1836 stated that "[n]o
person's property (shall be) taken or applied to public use, unless by
consent of himself without just compensation. '34 In 1839 the Texas
Congress created a commission to "purchase" or "condemn" a site for
the permanent location of the state's government "at some point between the rivers Trinidad (Trinity) and Colorado and above the old
San Antonio Road."3 5 Under the Laws of the Republic, approximately one and a half leagues were to be surveyed, divided into lots,
and sold to the highest bidder.3 6 But before the sale, the agents of the
Republic were to set aside the most eligible lots for a "capital, Arse28.
29.
30.
31.

See id.
Id.
Id.
See Jay Parsons, Gas Pipelines Have Few Rules, Property Owners Discover,

THE DALLAS MORNING

NEWS, Jan. 29, 2008, http://www.dallasnews.com/shared

content/dws/dn/latestnews/stories/013008dnmetgaslines.39b077b.html.
32. BLACK'S LAW DICTIONARY 239 (3d pocket ed. 2006).

33.
34.
35.
36.

See Davis v. City of Lubbock, 160 Tex. 38, 46, 326 S.W.2d 699, 704-05 (1959).
Id. at 46-47, 326 S.W.2d at 705.
Id. at 46, 326 S.W.2d at 704-05.
Id. at 46, 326 S.W.2d at 705.
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nal, Magazine, and University."3 7 The area that was "set aside" is, of
course, now part of the city of Austin.3 8 Just as the Republic of Texas
was not shy about condemnation proceedings, neither was the State of
Texas.
The "takings" clause, as it is well known, was only slightly modified
from its original form in the Constitution of the Republic of Texas to
the first Constitution of the State of Texas in 1845.3 9 The State's first
Constitution stated that "[n]o person's property [shall be] taken, or
applied to public use, without adequate compensation being made,
unless by the consent of [such person]." 40 The clause went unchanged
in the Constitutions of 1861, 1866, and 1869.41 The Constitution of
1876, the current version of Texas's "takings" clause, states that "[n]o
person's property shall be taken, damaged or destroyed for or applied
to public use without adequate compensation being made, unless by
the consent of such person; and, when taken, except for the use of the
State, such compensation shall be first made, or secured by a deposit
of money . "..."42
One of the first major eminent domain issues that Texas faced concerned the development of railroads. The development of railroads
brought with it improved transportation as well as increased economic
growth, and the State readily recognized the need for greater rights
afforded to the railroad companies. Thus, from the middle of the
nineteenth century and on, Texas was ready and willing to give the
railroad companies the land they needed for their expansion. The
Texas Supreme Court stated in 1863 that:
[w]e suppose it is now an admitted proposition that under the usual
grants of power contained in charters of railway companies, such
companies have the right to condemn or take in the manner provided by their charters or other laws of the State, such land as may
be necessary for their road-ways; and that such appropriation of private property is an application of it to public use, as contemplated
by section 14 article 1 of the constitution of this State.4 3
The appropriation of such land was already so engrained in the State
that the high Court stated that "[i]t cannot be questioned that a railroad for general travel, or the transportation of produce for the country at large, is a 'public use,' for the construction of which the private
property may be taken or applied upon adequate compensation for it
being made."'
The Court went on to explain that even though the
railroad company is a private corporation that will benefit from the
37.
38.
39.
40.
41.
42.
43.

Id. at 46, 326 S.W.2d at 704-05.
Id. at 46, 326 S.W.2d at 704-05.
Id. at 46, 326 S.W.2d at 705.
Id. at 46, 326 S.W.2d at 705.
Id. at 46, 326 S.W.2d at 705.
TEx. CONST. art. I, § 17.
Buffalo Bayou, Brazos & Colo. R.R. v. Ferris, 26 Tex. 588, 592 (1863).

44. Id. at 598.
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profits of the road, that reason alone is not a valid objection to the
taking of the private property.45 It stated that "[o]ne of the chief occasions for the exercise of this right of eminent domain by the state is,
[to create] the necessary facilities for intercommunication for purposes of travel and commerce."46 It noted that the purpose of eminent domain is the "public benefit derived from the contemplated
improvement, whether such improvement is to be effected directly by
agents of the government or 47through the medium of corporate bodies,
or of individual enterprise.
Landowners continued to lose the battle over their land to the railway companies well into the next century. In 1922, the Kinney &
Uvalde Railway Company chartered itself under a statute that declared it a common carrier and gave it the right of eminent domain.48
In attempting to build a railroad, the company had to cross the defendants' land, but the landowners refused. 49 The landowners claimed
that the purpose of the railroad was only to run across an undeveloped part of the land, solely for the purpose of transporting products
from an asphalt mine, which was not for public use.5" The court found
for the railway company and, in explaining its decision, evidenced its
broad view on public use. It stated that:
[d]evelopment of the country has invariably followed the construction of such roads, industry is encouraged, natural resources are uncovered and rendered available, fields of employment and activity
enlarged, and the products of this development are transported, by
the very agency which made them available, to other parts of the
country to add to the welfare, comfort, and convenience of the general public, and thus are created the public benefits and uses which
warrant the exercise of the power of eminent domain.5
The court emphasized the importance of the natural resources by stating that the land in dispute would be used to transport "the products
of an asphalt mine, which has become an important, if not essential,
industry in this state."52 It noted that the public would likely explore

and develop the area for minerals and the products of the development would "become[ ] a public use to which individual property
rights must yield when compensated for under the law."5 3
The early takings jurisprudence in Texas makes it clear that the
State recognized how valuable railroads were to the citizens of the
45. Id.
46. Id.
47. Id. at 598-99.
48.
ref'd).
49.
50.
51.
52.

West v. Whitehead, 238 S.W. 976, 976 (Tex. Civ. App.-San Antonio 1922, writ

Id at 976-77.
Id. at 977.
Id. at 979.
Id.

53. Id.
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State as well as to the economy of the State. The idea of private corporations and companies using the eminent domain power was also
nothing new to the Texas courts in the nineteenth and early twentieth
centuries. The courts justified the takings as long as there was a public
benefit derived from the activity, regardless of what entity effectuated
the taking. But the activities that used the eminent domain power
were not restricted to railroads; the courts recognized other activities
that were crucial to the State as well.
For example, landowners brought suit against an irrigation company
for acquiring a right of way over their land for an irrigation canal.54
The Texas Supreme Court upheld the Act of 1895 that authorized:
all corporations and associations formed for the purpose of irrigation, mining, milling, the construction of waterworks for cities and
towns, and stockraising as provided in this act, shall have right of
way over public lands, and that such corporation or association of
persons, as well as cities and towns, may obtain the right of way
owners by
over private property and water belonging to riparian
55
condemnation as provided in the case of railroads.
The plaintiffs in the case argued that the Act of 1895 was unconstitutional because it was not a taking for a "public" purpose. 56 They argued that the law authorized the creation of "purely private
corporations" for the carrying on of wholly private businesses and did
not secure any such use to the public.5 7 The Court disagreed and
found that the corporation was transferring water to the public and,
further, that "the courts cannot inquire into the wisdom or expediency
adopted by the Legislature for the protection of the
of the regulations
58
public."

After the oil boom of 1901, which resulted in thousands of wells
across Texas in the following years, the need for transportation of the
products of the wells increased dramatically. It was readily apparent
that an extensive pipeline system in Texas was in order. In 1915 the
Legislature passed the first of the pipeline statutes and provided for
the incorporation of pipeline companies, making them public-service
corporations charged with a public use and subject to public regulation.5 9 In 1917 the Legislature declared pipeline companies to be
common carriers authorized to operate pipelines between different
points in the State. 60 They were authorized to transport crude petroleum by pipelines from any oil field or place of production to any
54. Borden v. Trespalacios Rice & Irrigation Co., 98 Tex. 494, 504, 86 S.W. 11, 11
(1905), affd, 204 U.S. 667 (1907).
55. Id. at 505-06, 86 S.W. at 12.
56. Id. at 509, 86 S.W. at 14.
57. Id. at 509, 86 S.W. at 14.
58. Id. at 509-10, 86 S.W. at 14.
59. Humble Pipe Line Co. v. State, 2 S.W.2d 1018, 1019 (Tex. Civ. App.-Austin
1928, writ ref'd).
60. Id.
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distributing, refining, marketing, or reshipping point within Texas. 61
Two years later, in 1919, the Legislature gave them the right of eminent domain.62
Throughout Texas's history, the Legislature has continually enacted
statutes that furthered the development of the State's natural resources at the expense of landowners. This is evidenced by the early
statutes granting private companies the right of eminent domain for
such activities as "irrigation, mining, milling, the construction of waterworks for cities and towns, and stockraising. '"63 With the addition of
pipelines to this list, the oil and gas industry was also a significant
beneficiary of the Legislature's statutes granting the powers of eminent domain. With the creation of these statutes and the Court's desire to further the state's natural resource development, Texas
landowners have been losing the battle over their land for the last
century.
Landowners continue to face the same issues today and are still
without many avenues of relief. A few decades after West, in 1958, the
Texas Supreme Court continued its alliance with the oil and gas companies. The plaintiff in the case, Coastal States Gas Producing Company, held an oil and gas lease covering approximately 85 acres in the
bed of the Rio Grande River. 64 The Pates, defendants in the condemnation proceeding, owned land adjacent to the 85 acres.65 Coastal
sought to condemn 1.84 acres of the defendant's land to erect power
machinery, storage tanks, and slush pits on, as well as drill a directional well from, their land into the river bed.66 The statute granted a
leaseholder (Coastal) the right of eminent domain for the erection of
"power machinery," construction of storage tanks and slush pits on
the adjoining land to prevent or lessen the dangers of pollution involved in drilling a well in the river bed. 67 The issue for the Texas
Supreme Court was whether the term "power machinery" granted
Coastal the right to condemn the Pates' property to drill a directional
well into the river bed.6 8 The Court of Civil Appeals held for the defendants, concluding that the statute did not grant Coastal the right to
drill the directional well.6 9

In analyzing the issue, the Texas Supreme Court noted a few principles. The Court stated that the power of eminent domain must be
conferred by the Legislature and will not be gathered from doubtful
61. Id.
62. Id.
63. Borden, 98 Tex. at 505, 86 S.W. at 12.
64. Coastal States Gas Producing Co. v. Pate, 158 Tex. 171, 174, 309 S.W.2d 828,
830 (1958).
65. Id. at 174, 309 S.W.2d at 830.
66. Id. at 174, 309 S.W.2d at 830.
67. Id. at 174, 309 S.W.2d at 830.
68. Id. at 175, 309 S.W.2d at 831.
69. Id. at 174, 309 S.W.2d at 830.
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inferences.7y It also pointed out that statutes granting the power of
eminent domain are strictly construed in favor of the landowner and
against the corporations and arms of the State. 71 Admitting these
principles, the Court went on to say that strict construction is not the
converse of liberal construction and looked to Webster's Dictionary to
find the meaning of the words "power" and "machinery. 7' 2 The
Court concluded that danger would be minimized and the statute
"fully effectuated" with the drilling of the directional well into the
river bed, on the landowner's property. 73 Once again, the Court acknowledged that the statutes granting eminent domain should be
strictly construed in favor of the landowner, though the courts continually fail to do so.
When Texas courts have addressed the definition of "public use,"
the courts admittedly have adopted a "rather liberal view as to what is
or is not a public use."7 4 The Texas Supreme Court stated that the test
for determining public use is to see if there "results to the public some
definite right or use in the business or undertaking to which the property is devoted. 7y5 The courts have also determined that it is "the
character of the right which inures to the public, not the extent to
which the right is exercised," that is important in evaluating public
use.7 6 The fact that the use is limited to citizens of a local neighborhood, or that a small number of citizens will likely avail themselves of
it, is immaterial so long as it is open to all who choose to avail themselves of it.7 7 The mere fact that the use is advantageous to a particular group or individual will not, in and of itself, deprive it of its public
character.78
Texas courts have also made clear that if the Legislature declares
that a use is public, such a declaration "is binding on the court unless
it is manifestly wrong or unreasonable, or the purpose for which the
declaration is enacted is 'clearly and probably private.""' With the
scales so heavily tilted toward the Legislature's discretion in choosing
entities with eminent domain power, coupled with the Texas courts'
liberal view of "public use," it is no wonder the landowners almost
certainly end up the losing party.
The Texas Supreme Court has reiterated the need for the State's
power of eminent domain throughout the last century. It has stated
70.
71.
72.
73.
74.
75.
76.

Id.
Id.
Id.
Id.
Id.
Id.

at
at
at
at
at
at

175, 309 S.W.2d at 831.
175, 309 S.W.2d at 831.
176, 309 S.W.2d at 831-32.
177, 309 S.W.2d at 832.
178, 309 S.W.2d at 833.
178-79, 309 S.W.2d at 833.
Tenngasco Gas Gathering Co. v. Fischer, 653 S.W.2d 469, 475 (Tex. App.-

Corpus Christi 1983, writ ref'd n.r.e.).
77. Id.
78. Id.
79. Id.
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that the right "grows out of necessity," and without it, "society and
governments could not exist." 8 The Court further stated that "the
Legislature has the power to exercise the right of eminent domain
confided to it by the people and forever reserved by it by implication."81 The Court also noted that "[w]hether the power of eminent
domain shall be put in motion for any particular purpose, and whether
the exigencies of the occasion and the public welfare require or justify
its exercise, are questions which rest entirely with the Legislature." 82
These statements, dating back to the early 1900s, indicate the great
authority that the Legislature has in dictating which entities have the
power of eminent domain.
IV.

PRIVATE ENTITIES WITH EMINENT DOMAIN POWER

The broad authority given to private corporations has been the way
of the State since the early twentieth century when the Legislature
realized the need for an extensive pipeline system to handle the oil
output. The Texas Constitution gives the right of eminent domain to
the State and the Legislature exercises this right by enacting statutes
granting private corporations eminent domain power. Private oil and
gas companies have had great influence on the Legislature over the
years and, as a result, have been able to condemn land for their pipelines over the last century with almost no resistance at all.
There are three statutory avenues that private oil and gas companies can employ to acquire the right of eminent domain. Unfortunately, the process is not very complicated for the oil and gas
companies to obtain the right of eminent domain through any of these
vehicles. And, once it has been declared one of these entities, the rest
of the game is relatively simple-the company knocks on the landowner's door and tells him that a pipeline will be laid on his property.
At that point, the landowner has relatively few choices. The landowner can attempt to challenge the company's status as a "common
carrier, "gas utility," or "gas corporation" using the court system, but
the likelihood of the courts overturning the company's designation is
very slim. And, as mentioned earlier, the courts have almost no say if
they disagree with the Legislature's designation as to whom has the
power of eminent domain. In the end, once the Legislature designates
the oil and gas company as one of the entities, it is a losing battle for
the landowner.
A.

Common Carriers

The Texas Natural Resources Code contains one of the statutory
designations that authorizes entities termed "common carriers" to ex80. Imperial Irrigation Co. v. Jayne, 104 Tex. 395, 417, 138 S.W. 575, 587 (1911).
81. Id. at 416, 138 S.W. at 587.
82. Id. at 417, 138 S.W. at 587.
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ercise the right of eminent domain.83 The statute states that "[i]n the
exercise of the power of eminent domain ...a common carrier may

enter on and condemn the land, rights-of-way, easements, and property of any person or corporation necessary for the construction,
maintenance, or operation of the common carrier pipeline."84 Knowing that common carriers have the very invasive power of eminent
domain, the next task is to figure out what exactly a common carrier
is. The Texas Natural Resources Code gives seven possibilities for the
common carrier designation.85 These include: (1) owning, operating,
or managing a pipeline for the transportation of crude petroleum to or
for the public for hire, or engaging in the business of transporting
crude petroleum by pipeline; (2) owning, operating, or managing a
pipeline for the transportation of crude petroleum to or for the public
for hire when the pipeline is constructed on, over, or under a public
road or highway; (3) owning, operating, or managing a pipeline for the
transportation of crude petroleum to or for the public for hire, which
is or may be constructed, operated, or maintained across a right-ofway of a railroad, corporation, or other common carrier; (4) under
agreement owning, operating, managing, or participating in ownership, operation, or management of a pipeline for the transportation of
crude petroleum from an oil field or place of production to any distributing, refining, or marketing center or reshipping point; (5) owning, operating, or managing pipelines for the transportation of coal in
any form; (6) owning, operating, or managing pipelines for the transportation of carbon dioxide or hydrogen in whatever form; or (7)
owning, operating, or managing a pipeline for the transportation of
feedstock for carbon gasification.86
Texas's jurisprudence determining common-carrier status is not particularly helpful in deciphering the definitions set out in the Natural
Resources Code and, although rare in the last few decades, there are
older cases where courts have denied one common-carrier status.87 In
Thedford v. County of Jackson, Mr. Thedford attempted to negotiate

and sell his gas to Texas Eastern Transmission Corporation.88 To effectuate the sale, Thedford requested permission from the county to
lay a pipeline connecting his gas well to the Texas Eastern pipeline.89
The County refused the request and the suit followed.9" The statute in
effect at the time stated that "[a]ny person... engaged in the business
of transporting or distributing gas for public consumption shall have
83. TEX. NAT. RES. CODE ANN. § 111.019(a) (Vernon 2001).
84. Id. § 111.019(b).
85. See TEX. NAT. RES. CODE ANN. § 111.002 (Vernon 2001 & Supp. 2008).
86. Id.
87. See Thedford v. County of Jackson, 502 S.W.2d 899, 901 (Tex. Civ. App.Corpus Christi 1973, writ ref'd n.r.e.).
88. Id. at 900.
89. Id.
90. Id.
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But when the court re-

viewed the evidence, it was clear that "there would be no retail customers or consumers between the well and the Texas Eastern line."92
The court concluded that Thedford was "in the business of producing
gas for sale to Texas Eastern and that his line would only be a private
line to carry his gas from his private well to Texas Eastern."93
Thedford also argued that he was a common carrier pipeline within
the statutory definition and thus granted the right of eminent domain.94 The court stated that gas pipeline companies that transport
gas "from their own wells to distant markets and [are] not engaged in
the business of transporting gas for hire or purchasing gas from other
producers are not common carriers ..... ,9 Therefore, the court con-

cluded that because Thedford did not transport gas for hire or
purchase gas from others, he was not a common carrier and did not
have the right of eminent domain. 96
The problem that Mr. Thedford ran into was that he was not
chartered or incorporated as one of the entities. He waited until he
got to court to claim that he was a common carrier, which was too
late. These situations rarely happen in modern day landowner vs.
pipeline disputes because all of the oil and gas companies have gone
through the simple process of being designated a common carrier.
The courts do not go through the same line of questioning that they
did in Thedford because they do not question the Texas Railroad
Commission's (TRC) authority in granting common carrier status.
And, once the court verifies that the company is a common carrier,
the landowner quickly becomes the losing party left in the dark.
In Thedford, the court specifically stated that "[g]as pipeline companies transporting gas produced from their own wells to distant markets and not engaged in the business of transporting gas for hire or of
purchasing gas from other producers are not common carriers."97 The
court obviously found that simply transporting gas from a private well
to an oil and gas company, if one is not in the business of transporting
gas for hire or purchasing gas from other producers, is not enough to
obtain common carrier status. But today, courts generally do not get
the opportunity to make this determination-common carrier status is
acquired long before the pipeline company steps foot in the courtroom. The pipeline companies are able to side-step the courthouse's
determination of a common carrier by "filing with the [Texas Rail91. Id. (quoting Act of June 21, 1951, 52nd Leg., R.S. ch. 470, 1951 Tex. Gen.
Laws 829, 830, repealed by Act of May 21, 1997, 75th Leg., ch. 166, § 9, 1997 Tex. Gen.
Laws 1018).
92. Id. at 901.
93. Id.
94. Id.
95. Id.
96. Id.
97. Id.
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road] commission a written acceptance of the provisions of this chapter expressly agreeing that, in consideration of the rights acquired, it
becomes a common carrier subject to the duties and obligations conferred or imposed by this chapter."9 8 Therefore, once the entity fills
out the paperwork and the TRC declares the entity a common carrier,
courts merely do a cursory check to establish that it is designated a
common carrier. 99
In Vardeman v. Mustang Pipeline Company, Mustang Pipeline
Company sought to run a pipeline through seven Texas counties, including across the defendant's land.' 0 0 The two parties could not
reach an agreement and Mustang initiated the condemnation proceeding.10 1 Vardeman claimed that Mustang was not a common carrier
and thus did not have the right of eminent domain to condemn his
land.' 012 The court found that Mustang was incorporated as a common
10 3
carrier in Texas as defined in the Texas Natural Resources Code.
The court noted that the Texas Legislature delegated the authority to
regulate common carriers to the TRC.' 4 The court further stated that
in determining whether Mustang is in fact a common carrier as deto
fined by the code, it was instructed by the Texas Supreme Court
"give great weight to the TRC's determination of that issue. ' 10 5
In attempting to define common carrier status and explain that the
plaintiff met the two requirements, the court stated that "[f]irst, Mustang has subjected itself to the jurisdiction of the Commission by declaring on its T-4 application . . . that it is a common carrier. Second,
Mustang has held itself out to the public for hire as evidenced by its
Texas Local Tariff No. M-3 on file with the Commission.' 1 6 Because
these two requirements were satisfied, the court determined that Mustang was a common carrier. 10 7 The court actually stated that the company met the first requirement of a common carrier by declaring on a
form that it was a common carrier. Instead of going through the elements of a common carrier as stated in the Texas Natural Resources
Code, the court reverted to circular reasoning and essentially used the
term it was attempting to define in the definition. This seems to be
the court's way of stepping aside and not questioning the determination of the Legislature and the TRC as to whom they have designated
as common carriers.
98. TEX. NAT. RES. CODE ANN. § 111.020(d) (Vernon 2005); see also 56 TEX. JUR.
3d Oil and Gas § 486 (2004).
99. See Vardeman v. Mustang Pipeline Co., 51 S.W.3d 308, 312-13 (Tex. App.Tyler 2001, pet. denied).
100. Id. at 310.
101. Id.
102. Id.
103. Id. at 313.
104. Id. at 312; TEX. NAT. RES. CODE ANN. § 81.051 (Vernon 2001).
105. Vardeman, 51 S.W.3d at 312.
106. Id. at 313 (quoting a letter from the Texas Railroad Commission).
107. Id.
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Vardeman also claimed that Mustang's purpose for constructing the
pipeline was not a public use as required by the Texas Constitution for
a taking.' 0 8 The court addressed this issue by stating that the public
use requirement is satisfied when a company uses its pipeline in a
manner determined by the legislature to be a public use, and the legislature has determined that "moving a petroleum product... from the
producing areas to areas where it can be used is a public use." 10 9 It
additionally noted that the fact that the requirements of a common
carrier designation were met also established that the use of the pipeline was for a public purpose."10
In sum, once the pipeline company subjects itself to the TRC as a
common carrier, the pipeline company has essentially unreviewable
authority to condemn land. As seen in Vardeman, if the landowner
loses on the claim challenging the common carrier status of the company, then he will inevitably lose on the claim that the taking was not
for a public purpose."' This is because once the legislature established that common carriers had eminent domain power, this determined that the common carriers' purpose was a public purpose
consistent with the Constitution." 2 And just as in Vardeman, the public use claim frequently receives little attention from 3 the court after
the company establishes itself as a common carrier."1
The legislature has determined that common carriers have eminent
domain power." 4 They have further delegated to the TRC the determination of which companies are common carriers. 1 5 But the TRC
has such a low barrier to becoming a common carrier-the mere written acceptance of the common carrier provisions' 6 -it is no surprise
that few landowners want to fight the uphill battle. When one pairs
that with the courts' great deference given to the TRC's determination of who is a common carrier, 1 7 landowners stop bringing the
claims inside the courtroom.
B.

Gas Utilities and Gas Corporations

The other avenue that private oil and gas companies can take to
obtain eminent domain power is the designation of a gas utility or a
gas corporation. 1' 8 The Legislature has defined a gas utility to include
108.
109.
110.
111.
112.
113.
114.
115.
116.
117.
118.

Id. at 313-14.
Id. at 314.
Id.
See id.
See id.
See id.
TEX. NAT. RES. CODE ANN. § 111.019(a) (Vernon 2001).
See TEX. NAT. RES. CODE ANN. § 111.020(d) (Vernon 2001).

See id.
Vardeman, 51 S.W.3d at 312.
See TEX. UTIL. CODE ANN. § 121.001 (Vernon 2007); see also TEX. UTIL.
CODE ANN. § 181.004 (Vernon 2007).
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a few different entities, but the provision pertaining to private corporations and pipelines states that a gas utility is an "individual, company, limited liability company, or private corporation" that:
owns, manages, operates, leases, or controls in this state property or
equipment or a pipeline, plant, facility, franchise, license, or permit
for a business that ... owns, operates, or manages a pipeline: (A)
that is for transporting or carrying natural gas, whether for public
hire or not; and (B) for which the right-of-way has been or is hereafter acquired by exercising the right of eminent domain.1 19
Though the definition of a gas utility is relatively clear, that of a gas
corporation is not. Courts have continually noted that while there are
clearly "statutes [that] grant the power of eminent domain to gas cor'
porations, they offer no definition of the term 'gas corporations.' 120
In the Texas Utilities Code, § 181.001 offers the definition of a "corporation" as well as an "electric corporation" but no definition of a gas
corporation. 12 1 Gas corporations are given the power of eminent domain in § 181.004, which states that "[a] gas or electric corporation has
the right and power to enter on, condemn, and appropriate the land,
right-of-way, easement, or other property of any person or corporation., 122 Texas courts have therefore looked to the definition of a gas
utility in order to decipher what a gas corporation is. 123 After analyzing the statutes together, courts have determined that a gas corporation is "a corporation operating a gas pipeline[, and it] has the power
of eminent domain if it devotes its private property and resources
to
124
public service and allows itself to be publicly regulated.
In Loesch v. Oasis Pipeline Company, Oasis Pipe Line Company
sought to acquire an easement across Loesch's property for a 16-inch
pipeline to transport natural gas.1 25 Loesch claimed that Oasis was
not a gas utility or a gas corporation with the power of eminent domain and, therefore, could not acquire an easement across her land. 2 6
The court disagreed and concluded that, according to the statute, Oasis was a "gas utility" because it sought to acquire by eminent domain
an easement across Loesch's property for the purpose of transporting
natural gas through its own pipeline.1 27 The court defended its reasoning stating that "[o]ur reasoning is not circular; rather we simply
119. § 121.001(a).
120. See Anderson v. Teco Pipeline Co., 985 S.W.2d 559, 564 (Tex. App.-San
Antonio 1998, pet denied).

121. TEX. UTIL.

CODE ANN.

§ 181.001 (Vernon 2007).

122. Id. § 181.004.
123. Anderson, 985 S.W.2d at 564.

124. Id.
125. Loesch v. Oasis Pipe Line Co., 665 S.W.2d 595, 596 (Tex. App.-Austin 1984,
writ ref'd n.r.e.).

126. Id.
127. Id. at 598.
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give effect to the foregoing statute."' 28 Similar to the circular requisites of a common carrier, a corporation is a gas utility if "acting
within its corporate powers, [it] acquires land for a pipeline to be
owned by it for the transport of natural gas, through an exercise of the
'
power of eminent domain." 129
Therefore, in order to be designated as
a gas utility, it must acquire land through eminent domain. 3 ° It
hardly seems correct that acquiring land through eminent domain
should be one of the two requirements for a private corporation to
have gas utility designation. The court itself was able to see this but
defended its actions as simply giving effect to the statute.131 Though
the current definition of a gas utility is worded slightly differently, it
still retains "exercising the right of eminent domain" as one of the
requirements. 32
Loesch also argued that the purpose for the pipeline was not a public one and, therefore, was in violation of the Constitution. 133 The
court reasoned that by using the power of eminent domain given to it
under the statute, Oasis submitted to the State's regulations and became charged with numerous duties to the public.'

Therefore, its

use of the pipeline was "by legislative declaration" a public use within
the meaning of the Constitution.1 35 But the court's reasoning here
seems to work backward because the pipeline company must use the
power of eminent domain first as a requirement to get "gas utility"
status. 136 The court recognized this and stated that "through an exercise of the power of eminent domain . . . it thereby submits to the
regulatory provisions ... so that its ownership of the pipeline, under

such regulations, is a 'public use' by legislative declaration, irrespective of whether the pipeline is available for public use.' 37 Prior to
exercising any eminent domain power, the entity does not have gas
utility status; thus, it does not fit within the carved-out exception. But
after exercising the power of eminent domain, the pipeline company is
subjected to regulations that make the prior condemnation a public
use and not a violation of the Constitution. It seems that prior to
exercising the power of eminent domain, the company is not a gas
utility and, therefore, would not have the authority to effectuate the
taking. It would be more logical to require the company to qualify as
a gas utility first-because the taking is for a "public use"-and then,
128.
129.
130.
131.
132.
133.
134.
135.
136.
137.

Id.
Id.
See id.
See id.

§ 121.001(a)(2)(B) (Vernon f007).
See Loesch, 665 S.W.2d at 596.
Id. at 599.
Id.
See id. at 598.
Id.
TEX. UnL. CODE ANN.
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subsequently, for the Legislature to allow it to exercise the power of
eminent domain.
A more recent case analyzing the power of gas utilities and gas corporations suggests that the courts continue to look at the gas utility
statutes to define a gas corporation.138 In Anderson v. Teco Pipeline
Company, Teco Pipeline Company wanted to build a natural gas pipeline1 3to
transport gas to Katy, Texas, from West Texas and New Mexico. 9 The proposed pipeline route would run across the Andersons'
land. 4 ' When Teco and the Andersons failed to reach an agreement,
Teco filed a condemnation proceeding. 14 1 The Andersons asserted
that Teco did not have the power of eminent domain. 42 Teco claimed
it did because it was a gas corporation for which the Legislature has
granted the right of eminent domain.' 43 To determine whether Teco
actually was a gas corporation, the San Antonio Court of Appeals
once again looked to the definition of a "gas utility" because there is
no definition of a gas corporation.' The court applied the broad definition of a "gas utility" which requires: that the corporation (1) own,
operate, or manage a pipeline to transport natural gas, whether for
public hire or not; and (2) that the right-of-way for the pipeline is or
will be acquired by the exercise of the right of eminent domain. 45
The court concluded that Teco met the requirements of a gas utility
and, thus, had the power of eminent domain to condemn the Andersons' land. 46
As in previous cases, once the landowners lose on the claim that
designates the gas pipeline company as an entity with eminent domain
power, they claim that the taking was not for a public purpose. 4 7
When analyzing these claims, the courts readily recognize that the taking must be for a public purpose as stated in the Constitution. 148 They
also recognize that the question of whether a use is public or private is
normally one for the court to decide. 4 9 But the courts "must give
great weight to the legislature's declaration that a use is public and its
delegation of the power of eminent domain."' 5 ° The court in Anderson further stated that "if a statute delegating the power of eminent
138. See Anderson v. Teco Pipeline Co., 985 S.W.2d 559, 564 (Tex. App.-San
Antonio 1998, pet denied).
139. Id. at 561.

140. Id.
141. Id.
142. Id. at 564.

143. Id.
144. Id.
145. Id.; TEX. UTIL. CODE ANN. § 121.001(a)(2) (Vernon 2005).
146. Anderson, 985 S.W.2d at 565.
147. See Vardeman v. Mustang Pipeline Co., 51 S.W.3d 308, 313-14 (Tex. App.Tyler 2001, pet. denied).
148. See Anderson, 985 S.W.2d at 565.
149. Id.
150. Id.
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domain does not require proof of necessity, the condemnor need only
show that its board of directors determined that the taking was necessary." '' The board of directors' determination of necessity is conclusive absent fraud, bad faith, abuse of discretion, or arbitrary or
capricious action. 52 The court concluded that the gas corporation
statutes did not require proof of necessity; therefore, "a court should
approve the taking unless the landowner demonstrates fraud, bad
faith, abuse of discretion, or arbitrary or capricious action. 153 The
court held that Teco was a gas corporation or a gas utility as defined in
the statute and had eminent domain power whose use was for a public
purpose as determined by the legislature. 54
C. The Texas Railroad Commission's Role
Once oil and gas companies are designated as a gas utility, gas corporation, or common carrier, they become subject to the Texas Railroad Commission (TRC). The Texas Natural Resources Code
§ 81.051 states that the TRC has jurisdiction over all common carrier
pipelines5 as well as anyone owning and operating a pipeline in
15
Texas.
The TRC requires anyone who wants to lay a pipeline in Texas to
file a "T-4" permit to operate the pipeline. 56 The T-4 is a one-page
form that asks questions such as who the owner and operator of the
pipeline is, what kind of fluid will be transported, the classification of
the pipeline (such as common carrier, gas utility, or private line), and
the purpose of the pipeline.157 But after this, the TRC does not go
much further. The TRC merely acts as a "safety inspector and [a]
records repository."'5 s A spokeswoman for the TRC stated that "the
commission has never denied a [T-4] permit" and that the agency
grants them for "administrative purposes."' 5 9 The TRC ensures that

the pipelines follow precautionary and safety regulations as well as file
the T-4 permit. But it does not regulate the location or the amount of
land condemned for the easement, nor does it approve the route cho151. Id.
152. Id.
153. Id. at 565-66.
154. Id. at 566.
155. TEX. NAT. RES. CODE ANN. § 81.051 (Vernon 2001).
156. Railroad Commission of Texas, Pipeline Eminent Domain and Condemnation
Frequently Asked Questions, http://www.rrc.state.tx.us/about/faqs/eminentdomain.
php (last visited Oct. 1, 2009).
157. RAILROAD COMMISSION OF TEXAS, APPLICATION OF PERMIT TO OPERATE A
PIPELINE IN TEXAS, http://www.rrc.state.tx.us/forms/forms/gs/T-4_8_06_b.pdf (last visited Oct. 1, 2009).
158. Parsons, supra note 31.
159. Mike Lee, Pipeline Builders May Face Quandary, FORT WORTH STAR-TELEGRAM, June 22, 2008, at 1B, available at http://startelegram.typepad.com/files/
pipeline-builders-may-face-quandary.htm.
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160
sen by the pipeline-this is left solely up to the pipeline company.
One Texas court noted the "public policy" regarding restrictions on
corporations to condemn land. It stated that "public policy in Texas
...places no express restrictions upon the power of the corporation
... to condemn land for the prosecution of the business it has been
chartered to carry out.' ' 1 61 It further noted that the "legislature has
therein delegated to such a corporation the right to fix the locationas well as the quantity-of the property it in good faith determines to
for the construction, maintenance, and servicing of its
be needed
62
lines."1
When one combines the facts that: (1) the legislature determines
which entities (such as common carriers, gas utilities, and gas corporations) are delegated the power of eminent domain, which is essentially
unreviewable by the courts; 16 3 (2) the definitions of the entities given
eminent domain power are broad, encompassing most oil and gas
companies;" 4 (3) the TRC decides which pipeline companies have
common carrier status with a T-4 permit, which it has never denied
anyone;165 and (4)the courts are to give "great weight" to the TRC's
determination of the designation16 6-landowners are simply fighting a
losing battle in court. Those factors paired with the fact that the statutes granting eminent domain power to the entities do not require
proof of necessity, leaving the companies' own boards of directors to
approve the taking-which the court must approve unless the landowner demonstrates fraud, bad faith, abuse of discretion, or arbitrary
or capricious action by the company 67-landowners might as well
give up the fight when they get the first knock on the door from the oil
and gas company.

V.

THE EFFECT ON THE RESIDENTS OF THE BARNETT SHALE

Texas has more than 43,000 miles of intrastate pipelines, the most of
any state in the country. 168 But the pipeline network around Tarrant
and the surrounding counties in the Barnett Shale is becoming much
more extensive. The only problem is many landowners are seeing this
160. See RAILROAD COMMISSION OF TEXAS, supra note 157.

161. Arcola Sugar Mills Co. v. Houston Lighting & Power Co., 153 S.W.2d 628, 633
(Tex. Civ. App.-Galveston 1941, writ ref'd w.o.m.).
162. Id.
163. See Imperial Irrigation Co. v. Jayne, 104 Tex. 395, 417, 138 S.W. 575, 587
(1911); see also Tenngasco Gas Gathering Co. v. Fischer, 653 S.W.2d 469, 475 (Tex.
App.-Corpus Christi 1983, writ ref'd n.r.e.).
164. See TEX. NAT. RES. CODE ANN. § 111.002 (Vernon 2001 & Supp. 2008); see
also TEX. UTIL. CODE ANN. § 121.001(a)(2) (Vernon 2007).

165. Lee, supra note 160.
166. See Vardeman v. Mustang Pipeline Co., 51 S.W.3d 308, 312 (Tex. App.-Tyler
2001, pet. denied).
167. See Anderson v. Teco Pipeline Co., 985 S.W.2d 559, 565 (Tex. App.-San
Antonio 1998, pet. denied).
168. Parsons, supra note 31.
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pipeline network go right through their property and are unhappy
about it.
A family in Grayson County watched out their window as bulldozers cleared hundreds of trees on their property to make way for a 36inch wide, high pressure, natural-gas line that will pass 290 feet from
their house. 1 69 They are not the only family that is upset about it-at
least twenty-nine other landowners are joining them seeking legal recourse about the 140-mile pipeline. 7 ° Families living in downtown
Fort Worth on Carter Avenue are also affected, along with thousands
of others.' 71 On Carter Avenue, Chesapeake Energy's pipeline division, Texas Midstream Gas Services, is trying to get an easement for a
16-inch gas line. 172 The company needs easements from 44 homes and
vacant lots. 173 Residents are concerned about the safety of the highpressure line, as well as the effect on trees and other structures above
the line. Landowners are quickly learning that it does not matter if
you live in the city or in the country, wells for the Barnett Shale are
popping up everywhere and pipelines are necessary to transport the
gas.
Landowners in Tarrant County have likely heard the terms "common carrier" and "gas utility" more than they would have ever liked
to. After the initial knock on the door from a pipeline company, the
representative usually has a letter from the TRC stating that the company has been designated as a common carrier or gas utility and,
therefore, has the right of eminent domain. 7 4 Two of the major pipeline companies in the Barnett Shale region are merely pipeline divisions of major oil and gas companies: Chesapeake Energy's pipeline
division is Texas Midstream Gas Services, and XTO Energy's pipeline
division is Barnett Gathering.' 75 Tarrant County landowners are realizing that the oil and gas companies, through their pipeline divisions,
have eminent domain power. One Fort Worth resident expressed his
frustration, stating that "[i]f it were Texas Electric or Atmos, it would
be different ...those companies provide service to everyone ... but
the Chesapeake pipeline would benefit one company. ' 176 Even

though the pipelines typically serve only one company, once the company is designated as a common carrier or a gas utility and obtains a
T-4 permit for its pipeline, which the commission has never denied, it
can take the land it needs to lay the pipeline-over the objection of
169. Id.
170. Id.
171. See Mike Lee, East-side Neighbors Oppose Natural Gas Pipeline, FORT
WORTH STAR-TELEGRAM, June 6, 2008 at B5, availableat http://startelegram.typepad.
comlbarnett shale/files/eastsideneighborsoppose-natural-gas-pipeline.htm.
172. Id.
173. Id.
174. See Lee, supra note 160.
175. See id.
176. Lee, supra note 172.
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the landowner. 177 A spokeswoman for the TRC stated that "[a] pipeline is a common carrier or gas utility by virtue of their business organization, business activities, and the [sic] way they hold themselves
out as conducting their business under Texas statutes.' 178 TRC officials say that the TRC is not responsible for deciding who gets the
power to condemn land,' 7 9 but this is not exactly the case. Even
though the legislature decides which kinds of entities have the power
the
of eminent domain,1 80 such as common carriers and gas utilities,1 81
TRC determines which companies actually are common carriers.
Landowners know they are facing an uphill, losing battle against the
pipeline companies. One Fort Worth resident stated, "This is a battle
I'll lose in the end.., but I thought at least I could educate myself and
make other residents aware this is happening, and it's coming to
them.' 82 The residents have looked to their city governments for
help, though there is not much hope from them either.1 83 Some cities
above the Barnett Shale have required the pipeline companies to get a
city permit prior to laying the pipeline. 184 This is controversial because the cities cannot keep the pipeline companies from condemning
land, which is the reason not all cities have adopted the ordinances185
An advocate for landowner rights stated it correctly when he said that
there "has to be a legislative fix."' 8 6
VI.

THE NEED FOR REFORM

With the scales so heavily tilted toward the private oil and gas companies, landowners have almost no options. Problems for landowners
stem from the broad statutes granting almost any oil and gas company
the power of eminent domain. Thus, a starting point for reform is the
Legislature, which should enact stricter requirements for designation
as a common carrier, gas utility, or gas corporation. The TRC could
also enact stricter regulations in order to oversee the amount of land
taken or the best, most efficient route for the pipeline to take. The
Legislature could also require proof of necessity in the statutes granting eminent domain which would require someone other than the
pipeline companies' own board of directors to determine whether the
177. Lee, supra note 160.
178. Id.
179. Id.
180. See Imperial Irrigation Co. v. Jayne, 104 Tex. 395, 417, 138 S.W. 575, 587
(1911).
181. See TEX. NAT. RES. CODE ANN. § 111.020(d) (Vernon 2001).
182. John-Laurent Tronche, Pipelines Latest Dispute Between Residents, Industry,
FORT WORTH Bus. PRESS, Aug. 18-24, 2008, at 16, available at http://www.fwbusiness
press.com/display.php?id=8226.
183. See id.
184. Lee, supra note 160.
185. See id.
186. Id.
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taking was for a public purpose and a necessity. Finally, the standard
for the courts to overturn the companies' designation as either a common carrier, gas utility, or gas corporation should not be so high as to
be almost insurmountable and essentially unreviewable by the courts.
Because landowners' rights have been chiseled down to almost
none when it comes to takings law in Texas for pipelines, and many of
them realize they have essentially no options, they have turned to the
media to get their stories heard-and they were. On January 5, 2009,
Representative Rob Orr authored House Bill 4 to try and regulate the
takings that have occurred, and continue to occur, in Texas. 187 House
Bill 4 applies to any government agency or private company that condemns land, and it requires them to provide the landowner with a
"good faith" offer before filing a condemnation suit. 188 The condemning entity would be required to provide the prices of nearby properties
and take them into consideration when making the "good faith" offer.189 And if the court determines that the entity negotiated in bad
faith, the landowner could recover court costs and attorneys' fees.' 90

In response to the bill, the Texas Pipeline Association began circulating a bill of its own that would give the TRC control over most of the
pipeline issues. 19 ' However,
House Bill 4 did not pass in the 81st reg1 92
ular legislative session.
In the meantime, the city of Fort Worth has been hard at work attempting to give its residents more rights when battling with the pipeline companies. The City passed Ordinance No. 18449-02-2009 that
regulates pipelines much more heavily and gives the landowners some
much needed relief.1 93 The ordinance requires that the pipeline company submit a proposed pipeline route to the City, as well as the
names and addresses of all the affected property owners when pipeline records are submitted to the TRC. 194 For city-regulated pipelines,
the ordinance requires that a pipeline permit be submitted before the
pipeline operator makes any offers or negotiations to the landowners. 95 The ordinance also mandates that the pipelines comply with
noise regulations and numerous safety provisions. 9 6

Although the ordinance does not do precisely everything the Barnett Shale landowners might like, it is a step in the right direction187. See Tex. H.B. 4, 81st Leg., R.S. (2009).
188. Id.
189. Id.
190. Id.

191. See Bill Proposal by Texas Pipeline Association, http://startelegram.typepad.
com/files/tpa-proposal-l.pdf (last visited Sept. 14, 2008).

192. H.J. of Tex., 81st Leg., 1st C.S. 8 (2009).
193. FORT WORTH, TEX., REv. ORDINANCES Ch. 15, Art. I (2009), available at
http://www.municode.com/resources/gateway.asp?pid=10096&sid=43.

194. Id. § 15-46(A)(6).
195. Id. § 15-46(B)(4).
196. See id. § 15-46 (A)(2), (8), (9), (B)(6).
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giving them a little more bargaining power than what they currently
have-and at this point, the residents living above the Barnett Shale
will take anything.
VII.

CONCLUSION

The oil and gas industry is very important to Texas's economy and
to its citizens; it has been for the last century. But as the eminent
domain law currently stands for pipeline companies, Texas landowners
have almost no bargaining power at all. Landowners do not have any
bargaining power on their front door step, when the companies first
threaten condemnation, and they do not have any power in a Texas
courtroom either. Virtually any pipeline company is able to uproot
one's front yard, playground, or driveway in order to transport natural
gas or oil products from one point to another. The scales have become so heavily tilted in favor of pipeline companies that the landowners have essentially no options left-except to cross their fingers
and hope for reform coming out of Austin-while they watch their
yards being torn up and pipelines laid down.
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